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AmenaA I4tematiooal PI.aa
Third Floor • Suite J04

2SO Mu(oz Rhea A..euue
HRw ~y, Puerto Rico 00918

December 18, 1997

VIA rAZ (202) 828-8409

Ms. Elizabeth R. Sachs, Esq.
LUKAS, McGOWAN, NANCE & GUTIERREZ
111 Nineteenth St., N.W.
suite 1200
Washington, D.C. 20036

ael Telecellular «. PUerto Rloo, %no.
our rile nuaber: 5-2227

Dear Ms. Sachs:

We have examined North Sight co..unications, Inc.'s Petition
for Partial Reconsideration dated December 12, 1997. In connection
with it, we held a telephone conference on December 16, 1997 with
Hessrs. Roger Crane and David Barrett. They requested us to inform
you regarding the law in Puerto Rico applicable to the following
issues:

1. Whether there were any special requirements, such as
inscription in some register, that had to be met for the
existence of a joint venture.

2. The effects of a foreign corporation's failure to
register to do business in Puerto Rico with the
Commonwealth's Department of state.

with reqards to the first inquiry, we found that the
requirements for a joint venture were most recently set forth in
paub¢n Belaval v. Secretary of the Treasury, 106 DPR 400, 6 OTOSCPR
564, particularly at 564, footnote 2 and 578-580 (1977), enclosed
herewith. Note that no mention is made of any inscription in any
register as requirement ~or the existence of a joint venture.

The distinction between a partnership (sociedad) and a joint
venture (empresa comun) is not made very clear in Daub6n Belaval.
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However, it need not be because the case arises in the context of
tax law and, for taxing purposes, both are treated in the same way:
their income is taxed separately from that of their members. This
should not lead to the misconception that a joint venture has the
same legal status generally as that of a partnership.

In Planned credit of P.R. v. EAg§, 123 OPR 245, 3 OTOSCPR 344
at 347C (1975), a case arising !n the copte~t of general ~Qntra~~

law, the joint venture had been distinguished from the partnership
by characterizing the first as "an operation limited to one sole
transaction". Planned Credit, 3 OTOSCPR at 348 (pages 347-350 are
also enclosed herewith). In addition, as opposed to a partnerShip,
the joint venture is not a distinct legal entity; a joint venture
is the joint activity of .everal entities towards a common goal
pursuant to the contractual relation between them. Accordingly and
most important, no special requirements need be met for the
validity of the joint venture; it need only meet those that
qenerally apply to any valid contract.

Paradoxically, a partnership also exists in virtue of a valid
contract which need not be registered anywhere as a requirement for
the partnership to exist. It is thus no wonder that Plann@a credit
tells us that it is sometimes dirficult to distinguish between a
Partnership and a Joint Venture. Registration is only necessary in
the Registry of Commercial Partnerships kept by each district's
Registrar of the Property if the partnership is going to act as a
merchant, i.e., as a link in the chain between the producer and the
consumer.

As applied to the North Sight Petition for Partial
Reconsideration, those general principles entail that the joint
venture that is called " TELECELLULAR" is a valid j oint venture
because the contracts that gave it birth and sustain it have been
held to be valid and enforceable by the Puerto Rico courts.
Moreover, those contract.s, t.he Joint. Venture Agreement and the
Construction and Management Agreement, require and exclusively
authorize TPR to appear on behalf of TELECELLULAR and/or each of
the licensees before the FCC in matters under the jurisdiction of
that agency.

On the other hand, the FCC actions in response to TPR r s
appearances are taken ultimately with regards to "the participating
Specialized Mobile Radio ("SMR") licensees of TELECELLULARn •

Telecellular's Petition for Reconsideration filed June 20, 1997,
see also the letters of April 11 and 15, 1996 from Mr. Richard S.
Meyers to Mr. Edward Nemeth.
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With regards to your second inquiry, the Puerto Rico
corporations' Law of 1995, P.R. Laws Ann., Tit. 14, sec. 3163
clearly sets forth the consequences of a foreign corporation's
failure to register to do business in Puerto Rico: a legal
proceeding in which it ia taking part as a plaintiff may be stayed
until the corporation applies for and is issued a certificate of
authorization to do business in Puerto Rico. That would appear to
be the only advance consequence, if any, of a foreign corporation
registering doing business in this jurisdiction without previously
registering. While it should not be granted that the licensees
were doing business in PUerto Rico, the issue is of no consequence
because section 3163(d) unequivocally provides that the failure of
a foreign corporation to register to do business in Puer~o Rico
~ not impair the validity 2t ita corporate acts nor prevents it
from defending itself in any proceedinq in Puerto Rico (copy of the
section in the original spanish enclosed).

We hope that this meets your information needs regarding the
matters we were consulted about. If not, do not hesitate to call
tor further clarification or comment.

/J4t
Encls.

c: Kr. Roger crane
Mr. David L. Barrett
A. J. Bennazar Zequeira, Esq.

(ajb\tpr\3Acbs]
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~ ~ SUPRl:~ COURT OF PUERTO RICO

San JUlin. Pue~to R1.co. October 17, 1977

~~e controversy ~nder our cOnsideration opens tne door

No. ~-77-114

Judqment of the
Superior Cour1;,
S.an JUlin Part:.
JU4n Josl! R!os
Mart1ne~, Judge

v.

Jerendant and appellan:

lNPllrtnerShi~ - The term , .. shall ~nclude,
:urther. two or more persona. under II common n~e

or ~ot. engaged in a jOl~t Venture !or ?rot1t."
113 r..P.~.A. § Hll(a)(~l.l

2::: t 1.5 ..,.11 .stabhshed that the llIere
eommun~tr of propertl does not ~on$titute 4
Jo~~t adventure. . . To cons1;.tute a JOint
adventure the eO-owners must. IoIltho~t actuAlLy
;~rm1.nq a partne~ship, contribute their condom.nia
and engage 1.n some specific trana.etion for
p~ofit: they mu.t thare .n profit. and lo••e.:
there should exist some f1auc1&ry rel.t~onship

as betveen partners so that there may eX1.t a
mutual aqeney in any transaction carried out
w~n the scope of the j01nt adven~ur., ..eh
one havl.nq a voice and VOte in the management
of the busin.ss. althouqh they may aqree that
~ne vr more of them may act on behalf ot the
~thers ~n tne conduct of the enterpris•• 4S
~s the C4se 1.n partnerships. ~ v. !!!
~, 6S ".;t.R. ~91. 69S (15l4E;r-:--

nO~sC~o Da~6n Belaval !! !l.

?lal.ntl.f~s and apgellees

Sec~etary of the T~e.sury of
Puert;o R:l,CO.

~R. ;~STICE ~£CRON GA~CIA delivered the ppinion of the Court.

:n ':4X law ~&tter$. Thl.S area :8 one in which, due to the

:0 t~e analysLs of t~e leg41 rule. and criteria reqUired

1. . 012hst1.:lgulsh a ;'?ar'::".ershlp" f~or.t '~ol!lllon ololner5tup

'l,
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~e~ ~s St~te ~~e ~acts_

!~ ~~e ~uurse of the year 197:, the Daub6~-aelaval

:;lr~t~.ers ~:.~e:: several 5\HtS aqa1.nst the Secret3r;, ~f tl1e I
j

After =onscli~at1ng the Qct:o~s, , I

~·::..::.e!"'.ce :)r'I ~~.e ~iduciar! relationshl.p ~e1:.Ween ~:~.e :;rot.~e=s.

~cracl.o. Druso. and Vasco CauP6n-aei3v3~,

R.a.;n6n :3u;;)6n-~or3':'es, and Estl".er t1elaval ':;;.:1.. :::'e I J

After the Estate ~f RAmOn L. DauoOn-Cabrera
r:
I

')
j

:or S95.000. They ,hared t~e proceeds 0: ~~e

a. ~st~er selaval Vda. de D&ub6n

b. Roracl.o. Jruso. and Vasco
;)aW:>6n-8elaval )1.567.~~

Ram6n Oauo6n-Moralea 16,6S6.30

~~ey ~ook a 563.000 ~~an

~Oa!'.3, rlcrac:.o, ;:)r·..I50. a:cd 'JascQ ::la~6n-3e13'fa~

?c~ce :e ~e6n Av~r.ue.
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AFTE~ '1'HE TAx DEFICIDlCY

No. 63-1668.
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\Trans 13t~cr.)

Superl0r Court. San Juan Part. in C1v11

Since the defic1encies for the years 1952

to 1960 were litigated and adversely ad,ud~ed.

the taxpayer., eOMP1yin9 with tn. judqment.

prepared and filed a. a partner.nip the income

Belaval et al .• v. Secretary of t~e ~xeasuxv.

787754310'..

tax returns for the year. subsequent to 1961.

~l..s. within the st.at::Umry~ fixed

f~r aefle1enc~e5 was reduced to $29,602.54 after

567

~as held and. 45 a result thereof. the !nter~a1

The ~e!lc1enC1es for the p~ev1ou. years.

that 1s. 1952, l~5J, 1957, 1958. and 1960. we~e

the hea:;~ng.

a-64-Z1Z1. On Februarl 17. 1965. the Supreme

Couxt refuged to issue plaintiffs' writ of

review. thus affi~tng the JUQ~nt of the

against said ~ud~ent was filed before the

also lit~gated ~efore the San Juan Pa:;t of the

speaki~g throuqh it~ Judge. Anqel M. U~1e:;re.

No. 63-1668. On March 6. 1964, this court

Supreme Court of Puerto Rico (Hor.eto Caub6n

94rtnership. ~t the same t1me the tota: ~ount

dismissed the cQmplaint ft1ed by the DaubOn­

aelaval brothers. A petition for review

Supe~4or Court ot Puexto Rico. undex Civ1l

for their payment--April LS, 1966--the OaubOn-

Belava! brothers filed a fo~.l clai~ for

refund of the f.neome ';a~ell paid for the -,-rs 196i

to 1965. both years inc1us~ve
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(Translation)

'"

In re~l! to such refund cla~~5, on

~ove~~er ~. L968. ~he I~eome TAX Sureau ~ent

a :e~t@r ~h~ch essential~y red~s as fOllows:

"Co~cernlnq the ahove-mentioned

refund claims filed on April 15.

1966. your a.$ nereby &dvised

tt3t no measures shall be taken

~o t~at effect unti~ the case of

t~e jef1cienc~es for the years

1964 and 1965 1s dec~ded. We

are enclosinq ~nder .eparate

cover a notice of defic~ency to

~he ~rothers Or~se, Horacle, and Vasco

Ja~DOn-Selaval understood ~hen, as they still

~~C9~st~nd ~~day. that ~~ey did not constitute

--neither then nor nOw--a ~artnership. but a

co-cwn.rsh~~. not w~th reqard to the taxable

but =onc~rning the years !rom L96~ unt~l 1969.

~ot~ years ~nclu.1ve. ~he reaeOMS adduced by

(a) The lease contr.!.ets of the~t"

pro~erties require the consent.

p4rtic1pat1on. and Signature of

each and @veryone of the three

brother,.

l::Jl All current ac::ount:s requ~re the

registrat~on of the siqnatures of

I
I

\
I
I
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=::::t::-:e~;, )~d l': :'eas~ -:-"'0 ,:)f

I
:1

"

and £ncependent authorization, con-

=~rrence. a~d approval o~ the t~ree

or=~~ers, Mor3cio, Dr~so, ~nd ~asco

Jdv..o6n-aelaval.

~:~sel~ eX?resaly or impliedly ~n a

, ,.
(
I

I
I

, I

I:' I
"

I,
!

• ~.,
I~

jl

r
"

i
"

~efendan( contends ~~at;

Jr. ~~e :; t:'er t'lAt\d, the Secre t ary :J ~ ~~e :"re asur::

'::.le =Onstructl.on of thelr busJ.ness

and. later on, the control of '::he

rent incomes and expendJ.tures ot

said business enterprise, a curre~t

account was opened at the Banco

?opular J.n the ~ame of the ?ar~~er-

;,1".'-;:. :Jaub6n gelava_ Brot;'ers.

i
~ I

f' .. '~ .1
, !

I "i'

j I
. I

1'1
I I

I !
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:e=~~:1dez 'J, Soac. of TrElds .. 95 ?fl.«. ":1 il?6';,

?lalntlffs allege that thiS case lS appl~cable

to ~~e ~r~blem ~e are ~ow facing. T~e ~cari

~~ :~e ~reasurf add~ced that a con3lcerab~e

=l::erence had been established between =he

case ~t ~ar and Comm. J. fecn!ndez. 9S ?R_~.

:n ~he :igh~ of those facts. the :ear~Qd telal cc~r~

'. ;

~oncluded that the judgment entered in case 63-1668. ~hlC~

=overed t~e tax3ple years from 1952 to 1960. die not =on-

;:eVlOus jears ~nder ~ts cons~derat~o~.

~el~, :urthe~ore. that thElre was no flduClari reia~~o~-

sh~p bet~een the brothers and consequently t~ey cons~lt~ted

a ;o~cn ~wnershl~. and not a partner3h~? as deCldec In

Comm. Jf ;. ?ern!ndez v. Sec. of ~reas., 95 P.?~. ~l:

(1968) .

agreed ~o re~:ew.

I

"~e :lrst error challenges the trlal court's te£usal

to 3?ply the doctrine of r@s judlcata to the taxable years

runn~~g :rom ~96~ ~o ~96S, ~nd from ~966 to 196~_

~efe~5e of res JudiC3ta ~ay be succes5f~11f lnvoked ~n

!'
II

I~
'II,
II
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:'~5 (19S~); Pereira v. He:'t1.1ndez, 83 P.R.R. 156, 161 U961l,

~nd Susca~l~a. T~eas. v. Tax Court, 72 p.R.R. 576. 5BO

'1951l--in ~ts modality known as collateral estoppel QY

]UC;ment ~nen a litigant seeks ~o rel~~igate a matter or

:act previously adjudicated by a court in an act10n between

the game parties, under guise of anothe~ cause of action

d~ff~rent from the one raised in the first suit.

The judgment rendered in the :irst su~t--March 6, 1964

{CiVil :.0. 63-1668)--, insofar as pertinent, reads:

The ~laintiffs acquired the lot as a graff from
their mother; erected a building, and co ect
rents ?ay~le to the Oaub~n Belaval brothers.
rhey haVe a mutual bank account, mutual interest
in the profits; they operate for prof1t; they
have mutual respons~b1l~ty .n the conduct and
adm1nistration of their business; mutual con­
tr~but1on for the acqu~sttion or construction
of che bu11dinq ~h1ch ¥1e~ds rent.; and service
is rendered by all part~ers. SuArez v. Descartes,
as P.R_R.~ Rodr1gue~ Viera v. Sec. of the freas. ­
~e'Til!w 343 u of December 31. 1~63.•

In view of the rents yielded by the building
located at 1510 Ponce de ~.6n Avenue, plain­
tiffs constitute a 9art~ership or joint venture
for tax~ng purposes.

It became final and unap~ealab1e when tais Court refused

to issue a writ of review. In harmony with the foregoing

deCision the Secretary continued cons~derlng ~~e Oauh6n

Selaval brothers as a par~ner~hip with regard to the

rentals accruing from the leasing business. From 1961 on

the DaubOn Belaval brothers filed the~r income tax returns

as a partnerahip w.th reqard to sa.a husiness. It wa~ in

1966 that they requested the Secretary a refund of the

taxes 9aid clu~1ng ::.~_~ 1995. b_ot~rea.rs.inc:}~:,i.Ve.. __. ._ ..__-- .... .......

On reoruary 16, 19GB, th~s Court rendered its deci~ion

in Corom. of J. ;ern~nde4 v. Sec_ of the Treaa .. and in
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1

t~e :=ase at ::Jar 1m/ol'.'es a "refund" of taxe.'J, lot :s eVl-

:i
I

dent that they are tryl.ng to relitlgate the same action

~nder guise ~f a dl.~ferent one. ne~ce the Collateral

:sto?~e~ oy :udgren~ ~oc~rlr.e may be apP~Led.3

3ctl~ns :~~o:vi~g dif~erent year~ when the appll.cacle

'< 1:':1

'" Ij' :'
I J

Ii

or ;ud~clal ~ectslons--can be guppor~ed by Comml.$$lOner

SUnnen, supra,

It only remaLns :or1961 to 1967.

598-399 .

~ave ?ros~ecc~ve validity and ef~ect.

:~e~ess, ~ald t~esLS does not pender over tr.e :act that,

:l: ::'\tet'":1al ~evenue ~. Su.n~en, JJJ u.s. 591 (1348:. ~ever-

. ~ should be ~U5talned wLt~ regar~ to the contro~ersy

~s to analYle :n our ~ext asslgnm.nt the ~orrectr.ess of

t~e )uaq~er.t ~ith reqard to the ta~4ble years fro~ 1968

to 1969.

II

The second error questiOns the dete~ina~ion gtat~ng

t~at ~~e =e1atlonship be~ween plalntlffs-~ll~, wlth

J
•.. llddl.tLon to our abo',/e-cl.ted case la.... ,

:;;ee: 91aclt.man" il.Ss .. Inc. v. UnL'.:;ed State:;, 4C9
:. St;P9- U64, 1265 (13,6): -:"dol,2h::oors':o ...
:.:::.?- .. 519 F.:d 1280, US) 1:9751: Jones "I,

~d 5~ates, 466,.2:: 13:', L34 119~

I

I , tI;

l'
j. 1~ "

,r

Ii'l "
/'

II:1

1t ,I

'. :i
:1

I!
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.~3~~e~~ ~: 3 ~~r:~~r~~~;, jt:~~: :3X .}~

--~ ~:_:~~~~; ~a~· ~~ ~=~s~d~=~c 3S 1~~1~3C ... ··~

:~ :~~ ~xlstenCe == ~~c~ ~ c3~:~e~S~~c;

~~~_~_ ~~~e:est ~~ ~rof~~~ ~. ~~:~a~
... ~=l _ .... _. :: .: =- ~ e=:.; a:-,:: :..:, 5 S e 5, 3 _ :. ~.:: '_'; n :I'"

~x~r~~3 ~gr~e~e~~ ~ut :~ s~~~e ~~e ~~S; .. S .~~

~5~e~~~~~ ~~ ~he CC~st~~~~lCn ~= ~~e ~a~~~e=­

3h.:.;;; 'Ji :?ut.J,;ti~eSOOnS1:Ji1.l.t"l ~:l ':~~ C07"C~C':
=E :'"Ie ::~.arshi:J'3 busl.ness, Out l t 1S d ·...e~ >
re::o~:".~~eJ <:!£.:e;:lC,.:.n th3t d ?art:lerSh1;; -:-.a:.-'
~s:st ~C:~1:~st3~~l~g :~Q ~el~gat.:.c~ to ~~e

~e-~e= ;~ ~~e ~a~a;eme~~ ~f :~e ~~Sl~ess

,] ;-rea:~r ;;r=?cr:::.v~.; ! .. ~ corr_~o:··. c=~t=-.:...::;'-l:';":·-

l~~ :~ne=3nl~ :~ iar~~ers~l~ ?c:oe=:·.·. ~~:

:~.; :~s:. ~as 5:Lq~~ ~a~ue, s~~ce :~ ~s ==~­

jl~~rgj :~at ~ ?~r~ne=s~l? ~ay be ~onst~t~:e~

~~~~ :~~i ~ne ut :~e ~artners ~s t~e :wne=
:~e ?~c;er~~ ~~~ :he ~1=~ =3p~:ai CO~S1S~5

~e=~~: cO;: :eoe =l..?h: :: :~e Jt~er :7,er.-ber :;;:
~;;~ :.~.e ;:;r=;:ec:,;' ~e lGr:qL ..,~ ':0 :~e t::rne= "s
~~ ~~~ ~3se )i ~~~ust=~~l ?a=~r.ers :~

;:'.,;oe=:::l ~~ ==; 5 :l1e t'enC.l tlon ~E ~eCJl~e '::;-.
~~~ ?3r:~erg. ~l:~ougS 'the ?OSS~bi:~'tJ 0: )~
.~,.i-:::'t:·;e car:~.er loS adl'llJ.tted. as :n the case
J: s:~e,_':' ~a.r':.:-.ers lon ?uerto R:l.~o: (61 :~a':
:-.:: :-r:;::l.:;:..~:...:;n ":<.\.031: :0 ~lier.ate .;lr :rl~r
):-1 ==;fe~'t~ ?= ~~terest :f :~e =ar:~e=s~:=,

;:~~~i;~:~~~e:~~;,~~~~~e~:~:~cF.:e~~~~r~~~:=-
~~:St~::re ;: J oar::-ersn.lp.

7~~ :Ok~~Wl~g :..S considered to ~e ?er·
:.:.~en: ~v:..ience :0 t~e eXlstence ::f 3 car:~e~­

j:-,~?; ::;;:w ooc'< entrles J.re ::lade. a1 thouq~
:~ey ~ai '0: ~e =onsLdered as =oncl,,;si~e ev:­
~=.:-=e: :e?r~se::t.)tl,J0 ';:,e:ore o:.;:e 9ub1:...c: :.::e
~:3:e~e:::s :;;: ~ove:~~ent agents ,: ~~e ~~Sl­

-·es~es J: ::-:e ,)dr:nersh~o: how cur:::hases Ilz:e
~a~e in~ :~e ~~~ ~n ~h:c~ c=ed~~ ~as ~ee~
;=:~~~~~ "~ ~~e ~ar~et; who makes t~e ;;:or.:r3c:s
lr,~ l55''':''cPS ~~.1.b~~~t~Ql:; the '1aJ1'le ~r. ·.. h~cr.
~a:-.< 3.C:::O W'l ts )re opened: the naroe :. n ... hl:::
c~~r~ )C~~C~S :r ~la~~s are :iled wl~~ ~~e

S':3te'; ..1u,:;'cr~~ies: ~~e eX1stence =f ~ar~=-.er­

3n~~ =cr::3CtS. ~s t;;: :~is Last ~edl~ ')f
e~l~ence. a~~~ouah Lt 1S stated 1n the contracts
tnat :5e ?art~es ~ave ~Ot nad the 1nten~lOn

J: =o~s~:..'t~tl.ng a lOlnt adventure or a cart
ne=sh~2' it ~he aare~entS and ~t~vatlcns 0=
:Se =ar:J..es '0 3hcw 1'::. it ·... l~l be ccn~H~erec
~~~t £u=:- -Q:~: )dvent~re ?r oart~e:snl= ~as

eS~3=~15~e~ :c~ :~e ~rOOQr tax ~u~cse5: 6
"ez::er,s. -:"":e :'a:" 0: :C!deral :nC8me 7axat:l:::

~ ~ ~ - );}5. ) 2 <In d J5 ' oj ~ ,

:~ ~~e sU9~~ement cor:e590nd~~q :~ ~~e

!~d~ ~)36 ~~e abcve-reen::~~ed ~c~k ~e ~:~~
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:.-.~ =3Se,.,_ :-~t5! ~, ... 31":' S·.,.;.::~;;. S~~,

__ )v~c·;3.,~~53) ;.:: .. :-.;.:::;c u: ::; ~e=~:'e~

~~3t __ . ld~2~:~:~ ~x~~ts ~~=e ~~e ~o_-

_....-:.:""-= :..1c':.s 'lr'~ -:r-:':e=: 4J :Cr.:=:.=t;c..:..:...::-:
;: -:,--::~ '):;;==e:::", ::,:"e ::or 5-<: __ :.:-. .) ;:~.-:-,=~,

":~.::~:~~.<:'~.':': :;; l ~:::ll:-.: :Jr~~=:"9:t3~i ~r.':er~s:

~- - ''';':'..;.a:' ":::;:-.:'=: ~ :J: ~.-:t! ~\Js:.:"".ess; =J .i,-.3-:::'':'',C

::- "..)~-::_:s . .1Slje :r.::n :)ro:~ts :'ece~ve~ :.:-:
;a;~e~: =~ ~a~~s. 6ut ~~t necessarlli c! _csses;
;; 3 cor.t:;;J,Ct 9~ther express or impl~ed

5~~w~::C tnat 1 :04~t 3d~ent~re ~as In tact
e:-,:e~ed .. nt::. 3B4-395 (underscore 5ut:?1~ec'

.' 3.cc:J:;;::ar,ce ',n:~ ~. ';!as, f..e:;:'e::;;,
3.:-; ?-:-·..e~~, -,cl':.he:- :he scurCe ::' :he ~'J::=s

~~~c :.:: :~e const:~C:"On of :ne bUlldlr.g. ~c=

::-, .. ~3C: :~3: ::-,ey :ta'/e !I ?r:oX'i. as '..lei:' 35
':~.~ :.):~: ::-,(\t :~e,:, :1,r:e a =:;llT';1\on ~a!1:< lCC:u~:.

:'E ~;- ~~ ~a: ;::'nt=0~:4n~ :0 ~ec:=e ~het~er :~~

~e~~~~:~5~:: ~~~~p~~ :~o ir ~o=~ ?e~~O~9 ~! ~

-.1-:":.~~::;.;;.'J ~r :'3 ~.e.r~~"! 3 c-::r;71°.;.:-:.t·;" )r:;:e=:./.
-~ ~~~~ :~~: :~e~' ~~~cy :~e ?=~~er:~' ~n ~s~-

::--..:.=: _5 ~:l": ':;:-.c:·';'S~·Je el~~er. .~C'": :Jo. ~,

:i ~~~3 ~~ ~ts -0 3ut~O~:zec t~e ;~3~t~~~ ~:

:~~ ~su~ru=: :.~ =e:=etu~t~ :0 :he ~:;;antee sn~

:.-.-=;"': su=::esso:"s~t:1.·:.:...t':'.e·. :;;~e ;l~~:'"',ez 0'
",'J.) re:, ';:1 ?,~.?L ~ 9 9 - J 0 6 :. J ~ <3'" ': 2] ',r =e:--

.~ .

J;"",,; '31 ?u:;::ose or ;;b~ectiv~L ~s ~o ~~s ~ature. ~an=esa

Jc .... ~:;a~.:..Orts. J5
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_""3-LJ] 0"90n ap~lyin~ the rules set forth aoove to H.e case

~t Da~, we deem t~at, pursuant to the Income T4X Act,

appellees' leasing bus.ness is a joi.nt venture S1nce--both

~n a quantitat~ve and qualitative manner--the folLowing

~actors concur cumulatively to $how that it is an active

action aqreed upon whose basis 1S the express joint Wills

and et!or~s directed to increa~e the capital of a social

or common ?atr~mony: (al contrihut~on of money. property,

<ind time in a JOilll. <;;au~e. ·rnree of the ;our brothers who

first constituted the estate decided to en1age in the mutual

affort of constructing a bUilding meant tor the lucrative

~easing business through a JOint money contribution wh.ch

was sup~lemented with other sum~ acquired through obli­

gations that would be complied ~ith Jo~ntly: (b) development

of a combined ?roperty interest and a mu~ual conduct of the

~us~neS3 which can be groved by execut~on of contracts

and collec~ion of rents in the nam8 of their partnership

(Oaub~n Belaval Srothersl. With 3a~d name they kept a

~ank ac~ount which facilitated the construction of the

ouild~ng's extension; (c) distr~Qut1on of profits. Logically,

tnls impl~es that the Daub6n Belaval Brothers share the

~rofits, and also. whatever losses there might be; {d} existence

0= an impl~ed cont~act which in fact reveals the @stablisnment

~f a jOint vent~re:4 (e) fiduciary relationship between the

I
!,
j

!

"The Seere~a~ accurately points out that:
·~n this case the measures taKen by ~laintiffs­
appellees is not restricted to--as in the cases
o~ y!!! v. Tax Court, ~, l'u-tg v. Tax Court.

_______________~ p 9 R 691·-.m:4'iO$-.. ~o~-o~P't!t;t1!nd~:----
v. See. of the Treas., sucra--profit qa.ns arising
from the1r respective C~Q~t1ons, but ~hat
taey have a say in the aamin.str~t1on of the
common owned property. But there is still more,

.._--_ .._---



of t~e otners doe~ not have the scope given to it, for the

shj,t? is th~ mutual confidence between the persorll~ whi.ch are
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rt is our du~y to make clear tha~
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from the same moment that 91ainti£fs-appellees
agreed upon constructing the bu~lding, the
intent~on to create a jo1nt veneure for ?rofic.
CQutd be Qvinced. To t~at effect they Qorrow@d
large sums of money for the partners~p Daub6n
S.laval B~others: they bound themselves to pay
Jointly and severally the loans received; they
opened an account at the Banco Popular de
~uerto Rico in the name of the partnership.
and any of the plaint1.ff$ eould draw frcro that
account with twe of the required 5~gnature5.

Thus. we see that there was a fiduc1ary relat~on­

$~P between tham. Said enterprise never ceased
its function9 and after 1960 they conatru~~Qd

three add1tional stories to the building, pursuant
to the verbal aqreement of the pla~ntiffs. Further­
more. ths leaae contracts were made in the name
of the Oaub6n Belaval Brothers. Finally, we
elearly see that the basic purpose of the CaubOn
BQlaval brothers in establishing sa1d business,
was ~o gain profit~ by me~~ of a jo~nt ~enture."

511- 2 pu1q Brutau, F~damento de Oereeho Civil
405 (1956).

°It should be noted ~~at the ~Lmitation to
whi~h a~pellee8 agreed is in the ~ense thae the
lease contracts "requJ:re their 4uthori.zation,
in~ervention. and t~e~r s~gnatures." Therefore,
it ~5 a clear sign of the ex1~tenC9 of a partner­
9hip, in opposition to a common ownersh~p where

t.'1e legal eoc-:...r.e c::rit=lor. ·...l-.ich characterizes it part:1erS01.?

as a trUGt agreement "is contracted 1ntuiti oer~onae.Q5

as the tr~al cour~ wlderstood. only hecause the Daub~n

part of it anQ who are interesteQ l.n the success of the

enterprise. 6 ~he fiduc~arl relationship ~s ~ot .impalred,

Civil Code (31 L.P.R.A. S 4J58l--for the oasis of a ~artne=-

!hi~ means that a p~rson shall not enter the partnershi9

wl.thout tne unanLffiOUS consent of the other pareners--art. 1587,

Belaval brothers had set by-laws regardln9 corngined or

.ndiv1dual ?ow@rs. T~ fact that none of them was managar

Daub6n aelaval ~rothers.

~o. R-77-11~

~, .18/1997 10:27
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(Translation)

C~~il COCQ ?rOv~des tor the designation of one or several

7
~anagers ~ithoue ehar.ging the essence of a part~ersh1p.

Arhcles J.SSJ-1.58' (31 L.P.R..~. §§ 4354 to Osal •

•~lJ rinally, ana with regard to the taxable years in con-

troversy, 1968-69, we are aware of the fact that two decades

have gone by since the death of the predecessor, Daub6n.

~~e time elapsed ~5 an element to be taken under consideration

together with che other fact~rs mentioned above. The sum

~oeal of ~he5e factors d~te~nes unfailingly the eXistence

of the Oaub6n Belaval Brother~ Partnership for taxable

pur?Oses, as the only Juridical concl~sion. The case at

~ar is clearly d1st1ngu~shaDle from the case of Comm. of

J. :ern!nde%, ~.

T~e 'MQcment ~s reve;sed.

~!~. :~stice Rigau took ~o ?ar~ in this decision.

~r. Just~ce ~a=tfn Concu:s In the ~e9ult.

the jotnt-own@rs are free to transfer their
rights co a th~ra 9arty ?ursuan~ only to ~ne

1~mitat1ons set forth in the redemption
institution.

7
Re~ardles. of the fore901ng, we actually

harbor no doubts as to the existence of such
confidence, for it is eVinced by the fact that
th@ Signature of two of the brothers suffices

-- ---- . '--'-- -_.. "-- -...tD-d..rasL...fJ:OIIl..-the banK account. -4'1\1& -1.mplJ.ee-------­
that the brothers always have full confioence
in each other.

:!PS /;r.ec
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It 11 a usual transaction 1P business by wh~ch

7877643101

suffer the 109ses.

2
See: 2 Rowlev ,On "artne;lb.iS Joint Adventure-. SS 52.1-

52.20. at ~~9-"89 (:ld edt 1960) ~ 2 willinston,Qa. contract,.

and no~ eo any o~her natural or Juridi~al perlon. ~ere is

noeh~n9 in ~he law. nor has it been po~n~ed out to us. which

to the agreement convinces UI. Deside. the fact that such doeu-

and Br~te. and wh~Ch con.isted in eha~ each one would coner~Dute

?re~ludel a corpor~tion !rom ~.rt~cipatinq in a joint 'lenture

in the lame proportion 50% of all the money. to finance Amer~can

w~th a natural person. al the one aqreed upon Qe~w.en Mr. M.t~er~ :~~

pare~erlhip is pre~.nt. to ~it. an operation li~it.d to one sole

2
transaction. The text of the quarAnty len~1 suppor~ to this

Comunidad. ItI-2 ?Qiq Brutau. F~n~am.nto. d. oececho CiVll

23 lit ges. (1973): 1 Lanqle and !\ubio, ~.. nu.l de ::lerecho

:1ercant~l Esoal'!oL "701-712 (1,:,50).

a ~artn.rship and a Joint Venture. the examination of the letters

WS!,.

a party contr~ute. the wor~ing eapltal ~n an enterprlse and it

ship il created or eXlltl.

does not necessarily mean. as Appellant adduces. that a ~artner-

(Plaintiff's EXhiblts l1 and 18) Dy which Brite and ~attern [lid came

ments denominate the same a. & Laine ven~ure. thAt the essential

charaee.r~5t~c whieh maxes such ln5t~tut~on different !rom a

conclusion. since ~t was eon.t~tuted exc~4vely ~n Eavor of

s~ Hi A ana 31.6 9. at 556-617 Od edt 1959): !'.:nIcr••• ~erc;antil en

1~/18/1997 10:27



The qeneral rule ado~ted by the maJority ot the courts in

'~"~''''i'

Ie lS not an s ••oeiation agreed u~n for j~verse operat~on3

and of a cont~nuous nae~re. but on. w~th a re.tra~ned and spe~lfic

end. -..mien ex?re~sl'f discardlli the cont'errlnq of lnterl!&t In the

OUS1:lesses. ?ro::ll:s. losses or ocl1.gati.ons of one to....ards ':ohe

ae~er. and ~n ~h1.ch ~at':ern (Slc] ~elegated by trust on 8r~te .tl the

measures regardlng ~lS partic~pat~on.

r :1I

Otner =urlsdic~~ons ~s that a cor~orat1.on does ord1nar~ly have the

90''''''':- of gmharKlng on a J)!.l'It a!vefltu. so long as 1t is for purposes

PAGE ",-Co

Anno:

CO=:Jor3o;:.on ~n ?':.~ or Joint 'Jenture. 60 ".~.R.2d. 936-939.

The sevent~ error ass~gned ~o:&.nts out t.hat the o:rial court

should haVe stayed the Judic1.al proeeed1.nq. con81dering that the

?lalnt~ff corporatlon ~as voluntarlly s~m~tted to a reor9ani~at~on

~rocedure under Chapter II of ~e federal Bankru~tcy Act a~ the

Un~:ed staces Soueh ~ls~rlct Court corresponding to the C~ty of

~rew '(0 ("x.

the proof of the exi&tence of suc~

~=ocecure constl~~tes an order from the Refer•• 1.1'1 Ban~rupt~y

N~O ?~ec~5ely aut~orized ~laLn~Lft to continue operat~ng.

[~) !e 1S adduced as n.nth e("ror that the cou.t did not ~pos.

all the strictness of the law in view of the u.u.ioua loan'

eVlcenced by the contract. whLch culm:&.nated with page'. guaranty.

the dlfficulty for th:&.s a.s~gnment ~o proaperlies on the fac~ that

)lal~tL~f ex~~~ssly wal~ed the collectlon of such ~nteres~ upon

~e:s~s,::.ng from ":he 510. Ge0.)0 cla~;:1ed. what abvlously ~e~le"ed • - from
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